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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, rendered on January
6, 1994, at the conclusion of a two-day evidentiary hearing.?!
The | aw judge affirmed, by that decision, an order of the

Adm ni strator charging respondent with violations of sections

'!An excerpt fromthe hearing transcript containing the
initial decision is attached. Respondent filed a brief on
appeal, to which the Adm nistrator replied.

6507



2
91.119(c), and 91.13(a) of the Federal Aviation Regulations
("FAR," 14 C.F.R Part 91).2 The charges resulted fromthree
al l eged incidents of respondent operating a Piper PA-18 aircraft
cl oser than 500 feet to persons and property.

After consideration of the briefs of the parties and the
record, the Board concludes that safety in air conmerce or air
transportation and the public interest require that, for the
reasons di scussed bel ow, respondent's appeal be granted in part.

The proposed sanction of 180 days' suspension is, however,

affirmed.?

’These regul ations state as foll ows:
8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a
carel ess or reckless manner so as to endanger the life
or property of another.

8 91.119 Mninum safe altitudes: GCeneral.

Except when necessary for takeoff or |anding, no
person may operate an aircraft below the follow ng
al titudes:

* * * *

(c) Over other than congested areas. An altitude
of 500 feet above the surface, except over open water
or sparsely popul ated areas. |In those cases, the
aircraft may not be operated closer than 500 feet to
any person, vessel, vehicle, or structure.

%The Administrator has noved to strike documents that
respondent included with his appeal brief under the title
"Excerpts of Record," because these docunents were not introduced
or admtted into the record at the hearing. These docunents,

i ncluding a magazine article and information regarding a
congressional inquiry, are not relevant to the Board's revi ew of
the matter and are not part of the record. Therefore, they were
not considered by the Board in reaching its decision.

Respondent’'s notion for oral argunent is denied. W have
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As alleged by the Adm nistrator in his suspension order
(conmpl aint), respondent deliberately operated N3DT (an aircraft
regi stered to Bl ackacre Land Conpany, of which respondent is
president) on Cctober 25, 26, and Novenber 13, 1992, near
Wnifred, Montana, at a distance of |ess than 500 feet from
hunters and at |east one vehicle. The Admnistrator's case was
supported by the testinony of five eyewi tnesses. The |aw judge
affirmed the Adm nistrator's order, making a credibility finding
in favor of the Admnistrator's w tnesses.
Oct ober 25-26 incidents

Bl ackacre Land Conpany owns PN Ranch, a 66 square mle
property that, near the location where all the alleged incidents
t ook place, borders both state and federal |[and. Douglas Taci a,
Reed Tacia, and Stanley G ovdahl testified that they were hunting
on Cctober 25 and 26 east of PN Ranch. The vegetation in that
area was sparse: no trees, only knee-high sage brush. Wen
hunting, they all wore bright orange vests.

Dougl as Tacia stated that shortly before sunrise on Cctober
25, a single engine, high wing, two-toned aircraft flew toward
his truck, which was parked on the state road. He estimated that
the aircraft flewwthin 100 feet of the truck and then circled
over himfive or six tinmes at a low level. Stan G ovdahl
testified that the aircraft then flew within about 75 feet of him
and, on the third pass over him the pilot opened the w ndow of
(..continued)
considered the argunents presented in the briefs and have

reviewed the entire record. W do not believe our disposition of
this case woul d be aided by the presentation of oral argunent.
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the aircraft with his right hand, and yelled to M. G ovdahl that
he was trespassing. According to the testinony of Reed Tacia, on
Cct ober 25, he observed a small, light-colored aircraft with
w ngs above the cab fly within 150 feet of him He stated that
the aircraft was cl ose enough to enable himto see the pilot's
eyegl asses. On COctober 26, Reed Tacia saw the sane aircraft nake
two passes within approximately 75 feet of him
Respondent testified that he |lives on PN Ranch and operates

N3DT every norning over the ranch, weather permtting, for
"cattl e managenent purposes.” He usually operates the aircraft
bel ow 300 AG, in part because "there shouldn't be anybody el se
on the ranch.” (Transcript (Tr.) at 252-53.) Respondent
acknow edged that while flying on the norning of October 25
| ooking for sonme |lost cattle, he saw two trucks and sone peopl e.

He stated that he dropped down to | ook at one of the trucks
because he did not recognize it. He circled around one person on
BLM | and and saw a second individual further north on deeded
land. He readily admtted that he opened the w ndow of the
aircraft and hollered out to the man that he was trespassing.
(Tr. at 269.) Respondent nmintained that he was 450-500 yards
away fromthe person when this occurred and assuned the man heard
hi m because he started wal king towards the BLM | and. The norning
of COctober 26, respondent renenbered flying around one person on
BLM | and, but stated that he circled only once and did not get

within 500 feet of him According to respondent, the Judith

‘Bureau of Land Management .
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Ri ver Landi ng area where these events occurred is often a source
of confusion anong hunters in that there is federal |and, state
| and, and | and belonging to the PN Ranch all in close proximty.
The "excl usi veness of the hunting on the ranch” is extrenely
inmportant to the ranch's hunting clients; therefore, respondent
seeks to ensure the "best and nost exclusive hunting" that the
ranch can offer. (Tr. at 293-94.)

Novenber 13 incident

David and Judy Burns were hunting in the vicinity of the

Judith R ver Landing on Novenber 13, 1992. Both testified that
t hey observed a creamcol ored, two-toned small aircraft flying
wi th one occupant that norning. According to their statenents,
Ms. Burns had clinbed up a steep hill when the aircraft circled
over her several tines at a low altitude.®> M. Burns estinated
that the aircraft had been at a distance of about 70 to 80 feet
fromhis wwfe. He stated that he observed and wote down the
aircraft identification nunber.® Respondent testified that he
could not renmenber whether he flew at all on that date.
According to his calendar, he had an appointnment in Livingston
that day, a four-hour drive fromthe ranch, but he could not say
with certainty whether he operated the aircraft, was in

Li vingston, or both. (Tr. at 283.) Wen asked whether his pilot

®M's. Burns thought the aircraft was close enough that she
could have hit it with a rock, a distance that she estimated to
be about 50 feet.

®The nunber he copied was N3DT. (Tr. at 197.) FAA
registration records indicate that N3DT is registered to
Bl ackacre Land Conpany.
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| ogbook indicated that he flew on Novenber 13, respondent replied
that he did not know, he had not |ooked at his | ogbook for a | ong
tinme and, in any event, he logs nonthly sumrari es based on
tachonmeter tinme rather than individual flight entries. (Tr. at
301.) There was only one other person on the ranch that was
authorized to operate the aircraft, and that pilot would mark the
tachonmeter tinmes for the flight whenever he used the plane. This
i ndividual did not testify at the hearing. Respondent stated
t hat he had neither asked, nor been told, whether soneone el se
operated the aircraft on Novenmber 13. (Tr. at 284, 301.)

On appeal, respondent asserts that the Adm nistrator failed
to prove the charges by a preponderance of the evidence,
contending that the | aw judge shoul d have accorded nore weight to
respondent's testinony than to that of the Adm nistrator's
W t nesses, given his vast aviation experience, ability, and
record of safety advocacy. Respondent further argues that, as to
t he Novenber 13 incident, the evidence did not positively place
himin the aircraft at the tinme of the incident.

It is well-settled that a |aw judge's credibility
determ nations will not be disturbed, absent a show ng that they

were made in an arbitrary or capricious manner. Adm nistrator v.

Smth, 5 NTSB 1560, 1563 (1986). Respondent has not so shown.
Clearly, the "process of choosing between conflicting testinony"

is subjective. Admnistrator v. Wal ker, 3 NISB 1298, 1299

(1978). The law judge listened to the testinony and had the

opportunity to evaluate the deneanor of the w tnesses firsthand.
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After doing so, he made a credibility finding in favor of the
Adm nistrator. W do not find that his decision was arbitrary or
capricious. The law judge's credibility choices are not
vul nerable to reversal on appeal sinply because respondent offers
an alternative explanation that he insists is nore probable.

Adm nistrator v. Klock, NISB Order No. EA-3045 at 4 (1989).

Respondent also clains that the |aw judge inproperly shifted
the burden of proof to respondent to show that he was not
piloting the aircraft on Novenber 13. The Adm nistrator
di sagrees, maintaining that he presented prim facie evidence to
show t hat respondent operated the aircraft and, therefore, the
burden of going forward with evidence that soneone ot her than
respondent operated N3DT on Novenber 13 rests with respondent.
First, the Adm ni strator enphasizes, three wtnesses testified
that a two-toned small, high-winged aircraft flew at |ow altitude
in the Judith Landing area over them and their vehicle on Cctober
25 and 26. Respondent admitted that on those dates, he piloted
N3DT, an aircraft that nmet the w tnesses' description,
encountered hunters, and shouted out the aircraft w ndow at one
person. Two additional wtnesses testified that they saw an
aircraft on Novenber 13 flying over the Judith Landing area.

Their description of the aircraft was substantially simlar to

the aircraft described by the three other wtnesses. One stated

that he wote down the registration nunber, N3DT. (Tr. at 197.)
Respondent testified that he may have piloted the aircraft on

Novenber 13, or he may not have, but he could not say with
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reasonabl e certainty. He also stated that one other person on
the ranch was authorized to use the aircraft. The |aw judge saw
this as sufficient evidence, given the pattern of conduct rel ated
inthe first instance, the description of the aircraft, and
respondent's statenent that only one other person was authorized
to operate the aircraft, to support a prina facie case that
respondent was the pilot-in-command of N3DT on Novenber 13, as
well as sufficient to shift the burden of proof on the issue of
pilot identity to respondent as owner and princi pal operator of
the aircraft. W are constrained to disagree with the |aw
j udge' s concl usi on.

Wil e the Adm ni strator proved by a preponderance of the
evidence that the aircraft at issue on Novenber 13 was N3DT, he
did not prove that respondent was the pilot of the aircraft on
that date. Respondent testified that one other person on the
ranch was authorized to operate N3DT. The Adm nistrator did not
present testinmony fromthis person, and offered no evidence to
prove that it was respondent who acted as pilot-in-conmand of the

aircraft on Novenber 13. The |l aw judge relied on Adm ni strator

v. Starr, 3 NISB 2962 (1980), to support his conclusion. In
Starr, the Admnistrator presented testinony of an eyew tness who
saw the respondent's aircraft arrive wwth two persons on board.

A few mnutes later, the respondent's wife rented a car fromthe
w tness; later that evening, the respondent and his w fe returned
the car and bought fuel for the aircraft. The witness then saw

the aircraft taxi out of the airport with two people on board.
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The Board found that it was not highly speculative for the | aw
judge to presune that the respondent operated the aircraft, given
the circunstantial evidence.” Such conpelling evidence was not

offered here.® Therefore, we find Starr factually inapposite to

the instant case and nust conclude that the Adm nistrator did not
prove by a preponderance of the evidence that respondent operated
N3DT on Novenber 13

Respondent charges governnment w ongdoing in both the
i nvestigation and prosecution of this case. Specifically, he

al l eges that a BLM enpl oyee nust have perfornmed an illegal search

I'n Starr, the law judge drew a logical inference as to
pilot identity fromuncontroverted testinony establishing a prinm
facie case. Gven the circunstantial evidence, it then was up to
the respondent to rebut this presunption. W stated:

[ Since] evidence bearing on pilot identity questions is
generally within the know edge of respondent

circunstantial evidence that the respondent was in the

pl ane, and the absence of any evidence that another
passenger held a valid pilot's |license, has been held
sufficient to sustain a prima facie case. The burden of
going forward with evidence to show that soneone el se acted
as pilot then rests with the respondent.

|d. at 2964. See Adm nistrator v. Oaens, 4 NTSB 907, 909 (1983)
aff'd, 734 F.2d 399 (8th Cr. 1984)("the Board deals with the
Issue of pilot identity on a case by case basis and ... each nust
be decided on its own unique set of circunstances”"). On appeal,
the Eighth GCrcuit noted that circunstantial evidence may be used
to prove pilot identity. Id. at 401. See also Adm nistrator v.
Kato, 4 NTSB 656, 658 (1982)(flight plan filed in respondent’s
name for aircraft owned by conpany headed by respondent created a
reasonabl e inference that respondent operated the aircraft).

8The Administrator presented neither testinony fromthe only
ot her person authorized to operate N3DT, nor evidence of any
attenpts to interview that person. Such evidence, in conjunction
with the other evidence introduced at the hearing, |ikely would
have been sufficient to shift to respondent the burden of show ng
t hat sonmeone ot her than respondent piloted the aircraft.
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of PN Ranch in order to obtain the aircraft's registration
nunber. \Wether BLM did or did not enter respondent's property
W thout permssion to obtain the aircraft registration nunber is
not a matter appropriate for Board review. The registration of
the aircraft was independently established through FAA records.
I n any event, respondent admtted that he flew over the hunters
and their vehicle on October 25 and 26.

Respondent further alleged that counsel for the
Adm ni strator coached the witnesses and inproperly allowed them
to prepare their testinony collectively. Testinony reveal ed that
FAA counsel net with the witnesses together the day before the
hearing. However, there is nothing in the record to indicate
that the Adm nistrator's counsel encouraged the w tnesses to be
| ess than honest in their testinony. Cross-examnation is the
appropriate tool for uncovering inproper coaching of wtnesses or
col | aboration of testimony.? A revelation that wtnesses have
been i nproperly coached woul d necessarily affect a fact-finder's
credibility determnation. Nothing elicited fromthe w tnesses
on cross-examnation in the instant case, however, suggests that
any wi tness changed his or her statenent after the pre-hearing
nmeeting. The testinony of these witnesses remained entirely

consistent wwth their statenents given shortly after the

°See Geders v. United States, 425 U.S. 80, 89-90 (1976)
(" The opposing counsel 1 n the adversary systemis not w thout
weapons to cope with 'coached" w tnesses... Skillful
cross-exam nation coul d devel op a record which the prosecutor in
closing argunent mght well exploit by raising questions as to
the defendant's credibility....")
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incidents occurred. |In addition, it is obvious that the | aw
judge was aware of the situation and took it into consideration
when assessing credibility.

Respondent al so clains that the FAA attorney inproperly
wi t hhel d cruci al evidence in contravention of an ongoi ng
di scovery request, specifically, a card upon which M. Burns
wrote "N3DT" on Novenber 13. The FAA attorney stated that he
only becane aware of the card' s existence the afternoon before
the hearing. Wile the Adm nistrator concedes that this is no
excuse for the failure to alert respondent’'s counsel, he
mai ntains that the error was harm ess. The card was not
i ntroduced into evidence and the FAA attorney stated that he had
no intention of introducing it as an exhibit, but rather, only
chose to use it to refresh M. Burns' recollection.'* W agree
that the error was harmess. |f respondent was unprepared to
cross-exam ne the witness upon | earning of the existence of the
card, the proper renedy woul d have been to ask for a continuance.
Respondent's claimthat he was deni ed due process i s unsupported
by the record. |In any event, our disposition of the Novenber 13

i ncident renders this i ssue noot.

Pwitten statements of Reed Tacia, dated Novenmber 14, 1992;
Stan Grovdahl, dated Decenber 5, 1992; and Doug Taci a, undat ed,
were consistent with their testinmony. (Exhibits (Ex.) R-2, R4,
and R-5.) Also, a BLMreport which contained a summary of
interviews with all the wtnesses taken between October 27 and
Novenber 19, 1992, was consistent with their testinony at the
hearing. (Ex. R-7.)

"According to the BLMrecord of an interview with David
Burns that took place on Novenber 19, 1992, M. Burns stated that
the registration nunber of the aircraft was N3DT. (Ex. R 7.)
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Wth respect to sanction, respondent argues that 180 days is
excessive. In light of our dismssal of the charges related to
t he Novenber 13 incident, this argunent nmay be seen to gain even
nore force. Nevertheless, the facts found by the admnistrative
| aw j udge denonstrate a deliberate and repeated m suse of an
aircraft. \Wether these actions were to identify trespassers, as
al | eged by respondent, or intimdate themand drive off gane, as
supposed by conpl aining wtnesses, the fact of the intentional
low flights shown on this record is quite serious. The |aw judge
found, and the evidence supports, that respondent’'s actions on
Cctober 25 and 26 were reckless. In addition, the Adm nistrator
noted that findings of nmultiple violations justify higher
sanctions. Each incident consisted of several |ow passes over
persons and property. An exam nation of Board precedent reveals
that lowflight cases have warranted varied sanctions, depending

on the severity and deliberate nature of the conduct.'® In fact,

2See e.g., Admnistrator v. Ramstad, NTSB Order No. EA-4047
(1993) (180 days; respondent intentionally operated his aircraft
40 feet over a person at a canp site); Adm nistrator v.
Par adowski, NTSB Order No. EA-3962 at 4, n. 6 (1993) (120 days for
two passes about 100 feet over nude beach; we found the sanction,
whi l e high, was not inconsistent with precedent); Adm nistrator
v. Flowers, NTSB Order No. EA-3840 (1993)(ALJ reduced suspension
from 180 to 90 days for two incidents of low flight over
resi dences; Adm nistrator did not appeal the reduction);
Adm ni strator v. Roberts, 5 NTSB 2241 (1987) (60-day suspension
for eight to ten Tow I evel passes over congested area);
Adm nistrator v. Steel, 5 NISB 239 (1985) (180 days for
deliberate Tow fli1ght and steep turns over persons and property);
Adm ni strator v. Jorden, EA-4037 (1993) (180 days for repeated | ow
flight over a crowded football stadium (respondent did not appeal
t he sanction period)); Adm nistrator v. Oaens, 4 NTSB 907 (1983),
aff'd, 734 F.2d 399 (8th Cr. 1984) (180 days for flight 35 feet
above hilly terrain and vehicles, one of which ran off the road).
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the Board has described as "exceptionally lenient"” a 180-day
suspension for low flight involving deliberate, reckless conduct.

Administrator v. Dopp, 4 NTSB 1489, 1490 (1984).% A suspension

of 180 days is consistent with Board precedent for deliberate | ow

al titude (buzzing) cases.

ACCORDI NGLY, I T IS ORDERED THAT:
1. The Adm nistrator's notion to strike is granted, and the
docunents attached to respondent's appeal brief are stricken;
2. Respondent's appeal is granted, with respect to the incident
of Novenber 13, 1992;
3. The initial decision is affirned with respect to the
incidents of Cctober 25 and 26, 1992; and
4. The 180-day suspension of respondent's airman certificate
shal | begin 30 days after service of this order.

HALL, Chairnman, HAMMERSCHM DT and FRANCI S, Menbers of the Board,
concurred in the above opinion and order.

BI'n Dopp, the respondent deliberately nmade several
extrenely Tow passes over people operating nodel airplanes,
clearly in an attenpt to frighten them

YFor the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR 8§ 61. 19(f).



